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Session Topic Overview

As more originations are being closed through eNotes and eMortgages, foreclosing 
on an electronically signed loan requires a full understanding of the rules, 
procedures and standards used in the eClosing process. This session will examine 
the statutes that govern electronic signatures, eRegistry of eNotes and eMortgages 
and Control of the Transferable Record. We will also discuss the impact that 
Remote Notarization could have on closings, document reviews, affidavits and 
litigation. Some of the legislative changes will also be reviewed and discussed.
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Will RON be around after the COVID emergency?

• Many states have enacted permanent RON laws.

• RON is the future.
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Remote Online Notarization
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RON Basics
• What is Remote Online Notarization?

• What States are RON-eligible for delivery to Fannie Mae?

• Conditions for delivery of mortgages closed via RON

• Technical standards for RON

• Recordation of RON ceremony

• What loans are RON-ineligible for delivery to Fannie Mae?
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eNote Data:  Year-Over-Year Growth
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Paper Promissory Note v eNote

• Characteristics of a paper based negotiable promissory note

• Written document, signed by maker, contains unconditional promise to pay a certain 
sum of money on delivery or at a definite time.

• Transferred by indorsement, delivery and possession of the note

• Characteristics of a Transferrable Record (eNote)

• Would be a note under Article 3 of the UCC if the electronic record were in writing.
• The Issuer of the electronic record expressly has agreed is a transferrable record; 

and
• As to eSign, relates to a loan secured by real property.
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Legal Framework - eCommerce Laws
• Uniform Electronic Transactions Act (UETA)

• Model law drafted by the National Conference of Commissioners on Uniform State 
Laws

• Presented for adoption by individual states in 1999

• Electronic Signatures in Global and National Commerce Act (ESIGN)

• 15 U.S.C. §§7001-31
• Passed into Federal Law in 2000

• ESIGN pre-empts any state law which is not consistent with it except if 
state adopts UETA as reported by ULC without amendment.

• Designed to set forth standards that establish legal equivalency 
between paper based negotiable notes and electronic notes.
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eNote Foundational Concepts
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Legal Framework – Control
• The eCommerce Laws provide a safe harbor for satisfying the rules 

establishing “Control”.  Under the Safe Harbor provisions, the 
Transferable Record must be created, stored, and assigned so that the 
following conditions are met:

• A single authoritative copy of the record exists that is unique, identifiable, and (except 
for permitted revisions under UETA), unalterable;

• The authoritative copy identifies the person asserting control as either the person to 
whom the Transferable Record was issued or the person to whom the Transferable 
Record was most recently transferred;

• The authoritative copy is communicated to and maintained by the person asserting 
control or his designated custodian;
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Legal Framework – Control Continued
• Safe Harbor provisions continued:

• Copies or revisions that add or change an identified assignee of the 
authoritative copy can be made only with the consent of the person 
asserting control;

• Each copy of the authoritative copy and any copy of a copy is readily 
identifiable as a copy that is not the authoritative copy; and 

• Any revision of the authoritative copy is readily identifiable as an authorized 
or unauthorized revision. 
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eNotes are Electronic Files and Can be Duplicated
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The Role of the MERS® eRegistry
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The Record at Registration
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Sample eNote
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Sample eNote Continued
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Polling Question #1

• Have you or your company/firm had any 
foreclosures on eNotes and eMortgages?

• Yes
• No
• Not sure
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What the Courts Have Said About eNotes
• Good v. Wells Fargo - No. 20A03-1401-MF-14, Ind. Gov. Jud. Op. (Ind. 

Ct. App. Sept 1, 2014)
• The first reported decision to directly address ownership and enforcement of an 

eNote

• New York Community Bank v. McClendon - 29 N.Y.S. 3d 507 (App. Div. 
2016)
• The court concluded that the transfer history, together with eNote, were sufficient to 

establish that plaintiff mortgagee had control of the eNote under ESIGN and had 
standing to foreclose as the holder.

• Rivera v. Wells Fargo Bank, N.A. - 189 So.3d 323 (Fla. Dist. Ct. App. 
2016)
• The court applied the Florida UETA and relied on the evidence in the form of a 

certificate of authentication
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Litigation Issues

• The industry needs to start with good case law.

• There is a lack of case law on E-Notes and the transfer 
process.

• Pleading correctly is important. (Pleading that the Plaintiff is 
the holder of the Note and in possession of the original 
Note will result in dismissal.)
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Litigation Issues

• Strong education.  It will be the industry’s job to teach 
courts and Defense Counsel.

• The various state and federal electronic signature regarding 
what makes an electronic signature valid, and how to 
introduce that information into evidence.

• Proper documentation to establish right to enforce. 
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Litigation Issues

• Creating standard industry practices addressing the 
documentation to be presented to the Court to establish the 
right to enforce. 

• In many instances, Servicers are not utilizing MERS to 
provide affidavits showing transfer of notes via the E-
Registry.

• Proper documentation must be presented from the 
beginning of the case to avoid establishing bad law for the 
industry. 
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Polling Question #2

• Do you feel like the industry is trained 
appropriately for the use of eNotes and 
eMortgages?

• Yes. The industry is prepared.
• No.  The industry is not prepared.
• Servicers yes, but attorneys no.
• Attorneys yes, but servicers no.
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Litigation Issues
• Some of the items include:

• MERS Affidavit establishing chain of transfer

• Servicer Affidavit of Authentication

• Power of Attorney between the investor and custodian of the Note 
specifically stating that the custodian has the ability to store the E-
Note on behalf of the investor

• Authoritative copy of the note, and documentation establishing who 
has possession of it

• If not the servicer, Firms may need a document establishing the 
relationship between the third-party vendor and servicer.
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Litigation Issues

• Witness training.  Witnesses are not yet versed in the 
nuances of an E-Note and the relationship between the 
Investors, MERS and E-Vault vendors. There needs to be 
training on this or documents will not be admitted as 
business records.

• Challenges that may come up during foreclosure process

• Appellate case law review 
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WEBINAR WRAP-UP:
QUESTIONS & ANSWERS

If you did not submit a question during your registration process, you may
now use your GoToWebinar toolbox on the right side of your screen to
submit a question directly to our panelists live on the air. Note: not all
questions will be answered during the Q&A. Should our panelists not be
able to address your question, you may reach out to them directly or they
will attempt to contact you with further information.
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UPCOMING WEBINAR PRESENTATIONS
REGISTER TODAY

Hindsight is 2020 - A Year in Review, 
Top Issues of the Past Year
Friday, July 31, 2020 
1-2:15 PM Central Time

Ethics at the Movies
Wednesday, August 12, 2020 
12-1:15 PM Central Time

Cyber Security and Financial Privacy 
Thursday, August 13, 2020
1-2:15 PM Central Time

REGISTER FOR THESE WEBINARS AT www.alfn.org/answerswebinars
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Foreclosure Discovery and Trial Practice
Friday, August 14, 2020
1-2:15 PM Central Time

Dealing with Deceased Borrowers & Heirs
Monday, August 17, 2020
1-2:15 PM Central Time

Bankruptcy Hot Topics
Tuesday, August 18, 2020
2-3:15 PM Central Time

http://www.alfn.org/answerswebinars


SAVE THE DATE: 
Upcoming ALFN EVENTS 

View Past ALFN Webinars On-Demand at: 
https://www.gotostage.com/channel/alfnwebinars
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Foreclosure Intersect 2020
November 18, 2020 – Marriott Dallas Las Colinas
Irving, TX
www.alfn.org Registration Opens August 2020

Bankruptcy Intersect 2021
March 4, 2021 – Marriott Dallas Las Colinas
Irving, TX
www.alfn.org Registration Opens December 2020

WILLPOWER 2021
April 29-30, 2021 – The Ritz-Carlton Dallas
Dallas, TX
www.alfn.org Registration Opens November 2020

ANSWERS 2021
July 18-21, 2021 – Hyatt Regency Coconut Point Resort 
Bonita Springs, FL
www.alfnanswers.org Registration Opens February 2021

Foreclosure Intersect 2021
November 18, 2021 – Marriott Dallas Las Colinas
Irving, TX
www.alfn.org Registration Opens August 2021

ANSWERS 2023
July 16-19, 2023 – Park Hyatt Beaver Creek Resort, Beaver 
Creek, CO
www.alfnanswers.org Registration Opens February 2023

ANSWERS 2022
July 17-20, 2022 – Hyatt Regency Tamaya Resort, Santa Ana 
Pueblo, NM
www.alfnanswers.org Registration Opens February 2022
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WEBINAR CONCLUSION

If you have any further questions that were not addressed in this presentation, or want to contact one of our 
speakers, please email info@alfn.org.  Thank you for your participation in this webinar.  Please complete the 
brief survey which you will be directed to at the conclusion of this presentation.

ALFN provides the information contained in these webinars as a public service for educational and general 
information purposes only, and not provided in the course of an attorney-client relationship. It is not intended 
to constitute legal advice or to substitute for obtaining legal advice from an attorney licensed in the relevant 
jurisdiction.

Use of ALFN Webinar Materials
The information, documents, graphics and other material made available through this Webinar are intended 
for use solely in connection with the American Legal and Financial Networks (hereinafter “ALFN”) 
educational activities. These materials are proprietary to ALFN, and may be protected by copyright, 
trademark and other applicable laws. You may download, view, copy and print documents and graphics 
incorporated in the documents from this Webinar ("Documents") subject to the following: (a) the Documents 
may be used solely for informational purposes related to the educational programs offered by the ALFN; and 
(b) the Documents may not be modified or altered in any way. Except as expressly provided herein, these 
materials may not be used for any other purpose, and specifically you may not use, download, upload, copy, 
print, display, perform, reproduce, publish, license, post, transmit or distribute any information from ALFN 
Webinars in whole or in part without the prior written permission of ALFN.

Thank you for attending this ALFN webinar presentation.
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