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|. General Introduction:
Heirship and Probate Proceedings
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I. General Introduction

a. Heirship:

« Who Are the Deceased Borrower’s Successors in Interest?
o Key to Post-Mortem Loss Mitigation

 Descent: Heirs at Law
o Children
o Surviving Spouse
o The Common Law Surviving Spouse
o Without Children or Surviving Spouse

* Wills: Devisees
o Probated or Not Probated
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. General Introduction
Florida Flow Chart for Passing Title to Property Upon Death

Did Borrower/Owner have a Will?

¥ ¥

No, Intestate and
need to determine
Heirs. Did they own

property with Spouse Yes, property

or with a Right of ‘ title/collateral

Survivorship? conveys to spouse or
other owners(s).

No, then we need to look for
A non-owning spouse, lineal
descendants and other
potential heirs. We need to
Appoint a Guardian ad Litem
In the foreclosure case if
open.

Yes, Probate will identify heirs.
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I. General Introduction

b. Probate Proceedings

* Independent Administrations

* Dependent Administrations

* Open Probate Proceedings Without Personal Representatives
o A menace to client timelines

« Other types of probate proceedings
o Determinations of Heirship
o Muniment of Title
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. General Introduction
Probate Administration Milestones (Florida)

Petition for
Administration
(filing/admission of

Order Determining

Homestead (if Order Approving

Distribution

Wil to Probate) applicable)

Order Appointing Petition to Determine
Personal Homestead (if Discharge
Representative applicable)

Letters of
Administration
(provide authority to
Personal
Representative)

Publish Notice to
Creditors
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ll. Significant Federal Regulations
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Il. Significant Federal Regulations
Gramm-Leach-Bliley Act (GLBA, 1999)

« Servicers must implement policies to safeguard sensitive data

* Major reason for hesitation or reluctance of servicers in
dealing with successors in interest
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Il. Significant Government Regulations

Consumer Financial Protection Bureau (CFPB)
Bulletin 2013-12 of October 15, 2013

« Addressed deceased borrowers following the 2013 Real
Estate Settlement Procedures Act (RESPA) and Truth in
Lending Act (TILA)

* Provided guidance to servicers regarding the identification of
and communication with successors in interest of a deceased
borrower as to property.

» Policies and procedures upon notification of death: servicer
“‘promptly identifies and facilitates” communication with
SuUCCessors.

 Action developed from complaints received that servicers
were “refusing” to speak with successors or requiring probate
court documents.

* The goal is to promote loss mitigation and avoid loss of home.
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Il. Significant Government Regulations

Consumer Financial Protection Bureau (CFPB)
* On August 4, 2016, the CFPB amended its mortgage servicing
rules in Regulations X and Z, which further impacted the

Successor in Interest rules.

o Expands the scope of who is considered to be a successor.

o Servicer now must promptly confirm or deny successor and/or
alternatively, advise what documentation is needed.

o Provides confirmed successors with the same servicing
protection as the original borrower.

o Upon confirmation, successors in interest will be entitled to the
full protections of subpar C and section 1024-17 of Regulation
X, and Regulation Z, with exception.

o Servicers required to offer loss mitigation and be bound by
requirements once successors confirmed.
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Il. Significant Government Regulations

CFPB Definition of Successors in Interest
« Successor in interest means a person to whom an ownership
Interest in a property securing a mortgage loan subject to this
subpart is transferred from a borrower, provided that the

transfer is:

1. A transfer by devise, descent, or operation of law on the death of a
joint tenant or tenant by the entirety;

2. A transfer to a relative resulting from the death of a borrower;

3. A transfer where the spouse or children of the borrower become an
owner of the property;

4. A transfer resulting from a decree of a dissolution of marriage, legal
separation agreement, or from an incidental property settlement
agreement, by which the spouse of the borrower becomes an owner
of the property; or

5. A transfer into an inter vivos trust in which the borrower is and
remains a beneficiary and which does not relate to a transfer of rights
of occupancy in the property.
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Il. Significant Government Regulations

Confirmed Successor in Interest - 12 CFR 1024.31

* Confirmed successor in interest means a successor in interest
once a servicer has confirmed the successor in interest’s
iIdentity and ownership interest in a property that secures a
mortgage loan subject to this subpart.

 Note: Not required to have assumed the loan
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Il. Significant Government Regulations

Consumer Financial Protection Bureau (CFPB)
* Upon Notification of the death of a borrower the following
should be reviewed:

1.

w N

N oo

Receipt of acceptable proof of the successor in interest’s
identity and legal interest.

Standing of the mortgage loan.

Eligibility of the successor in interest to continue making
payments.

Was loss mitigation in place at time of death?

|s foreclosure imminent or planned?

Eligibility of the successor in loss mitigation.

Eligibility of the successor to assume mortgage loan with or
without loss mitigation.
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Il. Significant Government Regulations
Loss Mitigation Rights of Successors in Interest

* "A servicer shall exercise reasonable diligence in obtaining
documents and information to complete a loss mitigation
application." 12 C.F.R. § 1024.41(b)(1).

* To comply with this diligence requirement, a servicer must
promptly review a loss mitigation application for completeness
and “[n]otify the borrower in writing within 5 days . . . after
receiving the loss mitigation application that the servicer . . .
has determined that the loss mitigation application is either
complete or incomplete.” 12 C.F.R. § 1024.41(b)(2)(i)(A)-(B)
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Il. Significant Government Regulations

Rights of Successors in Interest and
Standing to Bring Litigation

* May not be standing to bring a claim under the FDCPA.

« Johnson v. Ocwen Loan Servicing, 374 Fed. Appx. 868 (2010)
o No standing for daughter of borrower to bring an FDCPA claim
because she did not assume the mortgage.
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Il. Significant Government Regulations

Rights of Successors in Interest and
Standing to Bring Litigation
« 12 CFR 1024.31 — Successor in interest is a borrower under
RESPA and a consumer under TILA

« Successor in interest has standing to bring consumer claims,

including RESPA.
o Washington v. Green Tree Servicing (S.D. Ohio May 5, 2017).

« Courts will use CFPB rules in assessing whether standing

exists to bring a claim.
* In Washington v. Green Tree, the rules were not in effect at the time of
the alleged conduct, and the court found standing.
o "While RESPA does not define the term 'borrower,” some courts have
held that the term applies only to a borrower on the loan—that is a
person who signed the promissory note or assumed the loan."
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Il. Significant Government Regulations

CARES Act: Coronavirus Aid, Relief, and Economic Security
« Moratorium on Foreclosures applies to servicers of federally

backed mortgage loans
o Exception: where property is vacant

 Enacted March 27, 2020

o First set to expire on May 17, 2020

o HUD Mortgagee Letter 2020-13 - June 30, 2020

o HUD Mortgagee Letter 2020-19 — now August 31, 2020
* Mortgage Servicers Cannot:
(1) initiate a foreclosure process;
(2) move for a foreclosure judgment or order of sale;
(3) execute a foreclosure-related eviction; or
(4) execute a foreclosure sale.

O
O
O
O
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Polling Question 1:

What do you feel are the biggest concerns or
challenges involving successor-in-interest
matters?

- Disclosing information to an unauthorized party

- Delaying the foreclosure process

- Extra expenses involved managing servicing process
- CFPB complaints

AMERICAN

LEGAL & A I A REPRESENTING, DEFENDING AND EDUCATING
FINANCIAL FALLETEN] AMERICA'S MORTGAGE SERVICING INDUSTRY.
NETWORK 22




lll. Client Processes, Launches,
and Holds
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lll. Client Processes, Launches, and Holds
Processes Triggered by Deceased Borrowers

« Launches

o Do servicer and foreclosure attorneys facilitate separate
successor-in-interest management processes?
o What information is needed from attorney?

 Holds

o Hard or Soft?
o Importance of internal communication

AMERICAN

LEGAL & AN P REPRESENTING, DEFENDING AND EDUCATING
FINANCIAL Pl 0N AMERICA'S MORTGAGE SERVICING INDUSTRY.
NETWORK 24




Ill. Client Processes, Launches, and Holds
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V. Communications with Heirs
or Estate Representatives
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1IV. Communications With Heirs or Estate
Representatives

Types of Relief a Successor in Interest May Want

* Loan modification
Acceptance of payments
Information about the account
Correspondence/1099
Assumption of mortgage
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IV. Communications With Heirs or Estate
Representatives

Successors in Interest / Requests for Information

« 12 CFR 1024.36(i) Potential successors in interest.

o (1) With respect to any written request from a person that indicates that
the person may be a successor in interest and that includes the name of
the transferor borrower from whom the person received an ownership
interest and information that enables the servicer to identify the
mortgage loan account, a servicer shall respond by providing the
potential successor in interest with a written description of the
documents the servicer reasonably requires to confirm the person's
identity and ownership interest in the property and contact information,
including a telephone number, for further assistance. With respect to the
written request, a servicer shall treat the potential successor in
interest as a borrower for purposes of the requirements of
paragraphs (c) through (g) of this section.
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IV. Communications With Heirs or Estate
Representatives

Successors in Interest / Requests for Information

« 2 CFR 1024.36(i) -(2)

o If a written request under paragraph (i)(1) of this section does not
provide sufficient information to enable the servicer to identify the
documents the servicer reasonably requires to confirm the person's
identity and ownership interest in the property, the servicer may provide
a response that includes examples of documents typically accepted to
establish identity and ownership interest in a property; indicates that the
person may obtain a more individualized description of required
documents by providing additional information; specifies what additional
information is required to enable the servicer to identify the required
documents; and provides contact information, including a telephone
number, for further assistance
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IV. Communications With Heirs or Estate
Representatives

Authority
« What servicers need to communicate with people after the
borrower’s death

« Examples:
o Death Certificate
o Affidavit of Heirship recorded in real property records
o Order appointing personal representative of deceased
borrower’s estate
o Obituary?

« What if such documents are missing?

Restrictions and Agreements
 Investor restrictions and servicer agreements
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Polling Question 2:
What do you think is the best form of proof for
successor-in-interest entitlement?

- Affidavit of Ownership (no deed or Order)

- Proof of Marriage

- Copy of Will indicating requester is an heir named for succession
- Probate Order appointing requester as personal representative
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V. State-Specific Issues
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V. State-Specific Issues: Connecticut

Connecticut Definition of Successor in Interest
« More narrow than the CFPB definition. Under Connecticut law,

a successor in interest is limited to a spouse or former spouse.
CGS 49-31k(9).

o “Permitted successor-in-interest” means a person who is a defendant in
a foreclosure action with a return date on or after October 1, 2015, and
either (A) the former spouse of a decedent-mortgagor, who acquired
sole title to the residential real property by virtue of a transfer from the
decedent-mortgagor’'s estate or by virtue of the death of the decedent-
mortgagor where title was held as joint tenants or tenants in the entirety,
or (B) the spouse or former spouse of a mortgagor or former mortgagor
who (i) acquired title to the residential real property by virtue of a

transfer from such mortgagor or former mortgagor where such transfer
resulted from a court decree dissolving the marriage, a legal separation
agreement or a property settlement agreement incidental to such a
decree or separation agreement, and (ii) ensures that all necessary
consents to the disclosure of nonpublic personal financial information
have been provided to the mortgagee in accordance with subdivision (3)
of subsection (c) of section 49-31I.
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V. State-Specific Issues: Florida

Generally, under Florida Statute 732.102 the surviving spouse gets
half of the intestate estate unless no other heirs; then they get the
entire estate.

« 732.102 Spouse’s share of intestate estate.—The intestate share of the
surviving spouse is:

* (1) If there is no surviving descendant of the decedent, the entire intestate
estate.

* (2) If the decedent is survived by one or more descendants, all of whom are
also descendants of the surviving spouse, and the surviving spouse has no
other descendant, the entire intestate estate.

* (3) If there are one or more surviving descendants of the decedent who are
not lineal descendants of the surviving spouse, one-half of the intestate
estate.

* (4) If there are one or more surviving descendants of the decedent, all of
whom are also descendants of the surviving spouse, and the surviving
spouse has one or more descendants who are not descendants of the
decedent, one-half of the intestate estate.
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V. State-Specific Issues: Florida

From a foreclosure perspective, title insurability is key.

Service on heirs who are foreign nationals.

Appointment of Guardian Ad Litem.

Prior condo foreclosures.

Deceased Heirs prior to sale.
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V. State-Specific Issues: Texas
* Looming Possibility of Foreclosure Rescission

Opening Probate to Avoid Foreclosure
o The new bankruptcy petition

Home Equity Mortgage Under the Texas Constitution
o Problem of the surviving spouse

Peculiarities of the Texas Estates Code
« \Watch for limitations!

 Jurisdiction
o Statutory Probate Courts
o County Courts at Law
o Constitutional County Courts
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WEBINAR WRAP-UP:
QUESTIONS & ANSWERS

If you did not submit a question during your registration process, you may
now use your GoToWebinar toolbox on the right side of your screen to
submit a question directly to our panelists live on the air. Note: not all
qguestions will be answered during the live Q&A. Should our panelists not be
able to address your question, you may reach out to them directly or they
will attempt to contact you with further information.
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UPCOMING WEBINAR PRESENTATIONS
REGISTER TODAY

Bankruptcy Hot Topics
Tuesday, August 18, 2020
2-3:15 PM Central Time

REGISTER FOR THESE WEBINARS AT www.ALFN.org/answerswebinars
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http://www.alfn.org/answerswebinars

SAVE THE DATE:

View Past ALFN Webinars On-Demand at:
https://www.gotostage.com/channel/alfnwebinars

Upcoming ALFN EVENTS

Bankruptcy Intersect 2021

March 4, 2021 — Marriott Dallas Las Colinas
Irving, TX

www.alfn.org Registration Opens December 2020

ANSWERS 2021

July 18-21, 2021 — Hyatt Regency Coconut Point Resort
Bonita Springs, FL

www.alfnanswers.org Registration Opens February 2021

ANSWERS 2022

July 17-20, 2022 — Hyatt Regency Tamaya Resort, Santa Ana
Pueblo, NM

www.alfnanswers.org Registration Opens February 2022

WILLPOWER 2021

April 29-30, 2021 — The Ritz-Carlton Dallas

Dallas, TX

www.alfn.org Registration Opens November 2020

Foreclosure Intersect 2021

November 18, 2021 — Marriott Dallas Las Colinas
Irving, TX

www.alfn.org Registration Opens August 2021

ANSWERS 2023

July 16-19, 2023 — Park Hyatt Beaver Creek Resort, Beaver
Creek, CO

www.alfnanswers.org Registration Opens February 2023
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Thank you for attending this ALFN webinar presentation.

WEBINAR CONCLUSION

If you have any further questions that were not addressed in this presentation, or want to contact one of our
speakers, please email info@alfn.org. Thank you for your participation in this webinar. Please complete the
brief survey which you will be directed to at the conclusion of this presentation.

ALFN provides the information contained in these webinars as a public service for educational and general
information purposes only, and not provided in the course of an attorney-client relationship. It is not intended
to constitute legal advice or to substitute for obtaining legal advice from an attorney licensed in the relevant

Jurisdiction.

Use of ALFN Webinar Materials

The information, documents, graphics and other material made available through this Webinar are intended
for use solely in connection with the American Legal and Financial Networks (hereinafter “ALFN’)
educational activities. These materials are proprietary to ALFN, and may be protected by copyright,
trademark and other applicable laws. You may download, view, copy and print documents and graphics
incorporated in the documents from this Webinar ("Documents”) subject to the following: (a) the Documents
may be used solely for informational purposes related to the educational programs offered by the ALFN, and
(b) the Documents may not be modified or altered in any way. Except as expressly provided herein, these
materials may not be used for any other purpose, and specifically you may not use, download, upload, copy,
print, display, perform, reproduce, publish, license, post, transmit or distribute any information from ALFN
Webinars in whole or in part without the prior written permission of ALFN.
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